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UNI TED STATES OF AMERI CA
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11328
V.

CURTI S KEKAA, JR.,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Wlliam R Millins at the
close of an evidentiary hearing held on Novenber 20, 1990.%' In
that decision the law judge affirnmed the violations charged in
the Adm nistrator's order suspending respondent's airline

transport pilot certificate, but nodified the period of

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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suspension from 60 days to 40 days. The order of suspension,
whi ch served as the conplaint in this proceeding, alleged that on
June 30, 1989, respondent acted as first officer of United
Airlines Flight #286 (a Boeing 727) from Denver, Colorado, to
Omaha, Nebraska. The order further alleged that, in spite of
respondent’'s acknow edgenment of an air traffic control (ATC)
instruction to taxi into position and hold at Runway 35 Ri ght,
respondent departed fromthat runway w thout a takeoff clearance
inviolation of 14 CF.R 91.9, 91.75(b) and 91.87(h).% In
affirmng these violations, the |aw judge rejected respondent's

defense that he justifiably relied on the captain's statenent

2 Section 91.75(b) [now § 91.123(b)] provided:
8 91.75 Conpliance with ATC cl earances and instructions.
(b) Except in an energency, no person may operate an

aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised.

Section 91.87(h) [now 8§ 91.129(i)] provided, in pertinent
part:
8§ 91.87 QOperation at airports with operating control towers.
(h) Cearances required. No person may, at any airport
wi th an operating control tower, operate an aircraft on a
runway or taxiway, or takeoff or land an aircraft, unless an
appropriate clearance is received from ATC
Section 91.9 [now 8§ 91.13(a)] provided:
8§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or

reckl ess manner so as to endanger the life or property of
anot her .
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that they were cleared to take off.

The facts of this case are not disputed. |In preparation for
departure from Stapleton International A rport in Denver,
respondent’'s aircraft (United #286) was cleared by ATC to taxi
into position and hold on Runway 35 Ri ght. Respondent, who was
handl i ng ATC radi o comruni cations at the tine, received and
acknow edged this instruction while the captain taxied the
aircraft into position on the runway and set the brakes. The
captain then turned the controls over to respondent, who was to
fly the airplane on this flight. Shortly thereafter, another
aircraft (United #298) was cleared to take off froma parallel
runway, 35 Left.

Respondent, who had continued to nonitor ATC radio
conmmuni cations after assuming the controls,® testified that he
was uncertain whether the clearance for United #298 was for his
flight (United #286) and asked the captain if their flight was
cleared for takeoff. According to respondent,* the captain
stated that they were cleared for takeoff and respondent advanced
the throttles and took off. The second officer, who was al so
nmoni tori ng ATC radi o comruni cations, testified that although he
did not hear a takeoff clearance for their flight he believed

t hey had been cl eared based on the exchange between respondent

® Although there was no testinony at the hearing as to
whet her respondent was wearing a headset or listening to a
cockpit speaker, in his brief respondent states that all three
pilots were listening to the ATC instructions over the cockpit
speaker.

* The captain did not testify at the hearing.



and the captain.

In fact, no takeoff clearance was issued for respondent's
flight and the tape of ATC communi cations indicates that
respondent’'s aircraft transmtted no acknow edgnent of any
takeof f clearance. (Exhibit A-1.) As a result of respondent's
unaut hori zed takeoff, the controller was required to take
i mredi ate action to ensure that respondent’'s aircraft and two
ot hers mai ntai ned visual separation fromeach other in order to
avoid a collision hazard.

On appeal, respondent concedes that he took off w thout an
ATC cl earance, but maintains that he should be absol ved of any
wr ongdoi ng because he justifiably relied on the captain's
statenent that they were cleared for takeoff. In support of this

reliance defense, respondent cites Admnistrator v. Coleman, 1

NTSB 229 (1968), Admi nistrator v. Thomas, 3 NISB 349 (1977), and

Adm nistrator v. Crawford, 5 NTSB 1000 (1986). The Adm ni strator

has filed a reply brief in which he argues that respondent's
reliance was not reasonabl e and, accordingly, does not excuse his
violation. For the reasons discussed bel ow, we deny respondent's
appeal and affirmthe initial decision.?

A pilot cannot avoid responsibility for regulatory
violations resulting fromhis reliance on a fell ow crewnrenber's
characterization of an ATC transm ssion unless that reliance is

shown to be reasonable. The Board's eval uati on of whet her

> Respondent's notion for oral argunment is denied. The
parties have briefed the issues adequately and we see no need for
further argunents.
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reliance is reasonable is conducted on a case-by-case basis.

Adm nistrator v. Leenerts, NISB Order No. EA-2845 at 9 (1988).

The circunstances of this case |lead us to concl ude that
respondent’'s reliance was not reasonabl e.

Respondent's testinony indicates that when he heard the
t akeoff clearance for the other aircraft, he had sonme doubt that
the clearance was for his aircraft: "I was uncertain as to who
had received takeoff clearance and I wasn't sure whether or not
it was our flight." (Tr. 54.)® The fact that the captain did
not read back or acknow edge the takeoff clearance should have
confirmed respondent's suspicion that the clearance was not for
them Further, although he had the ability and opportunity to do
so (Tr. 20-1, 62), respondent failed to seek ATC verification of
t he questioned cl earance or even to consult with the third
crewnenber in the cockpit, the second officer, who admtted at
the hearing that he had not heard a clearance for their aircraft

to take off. (Tr. 64-5.)" Indeed, an FAA air crew program

® It should be noted that respondent's uncertainty as to the
meani ng of the ATC clearance in this case cannot be attributed to
m sl eadi ng term nol ogy or procedures on the part of ATC. (See
Adm ni strator v. Frohnuth and Dworak, 13816 (1993), where we
found the controller"s sloppy handling of a transm ssion to be an
"invitation to error" by the flight crew) To the contrary, our
review of the tape recording of ATC conmunications in this case
reveals that the clearance for the other aircraft (United #298)
to take off fromthe parallel runway (Runway 35 Left) was
transmtted in a clear and unanbi guous fashi on.

" The fact that the second officer in this case did not hear
any takeoff clearance for this flight (see Tr. 64-5)
di stinguishes it fromAdmnistrator v. Leenerts, NISB Order No.
EA- 2845 (1988) where our finding of reasonable reliance was based
in part on the fact that all three pilots in the cockpit m sheard
the clearance in the sane way.
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manager with responsibility for United Airlines' 727 fleet
testified that United' s cockpit resource nmanagenent training
teaches pilots to be assertive in gquestioning the actions of
captai ns and ot her cockpit crewrenbers. (Tr. 16, 19-22.)

In view of 1) the unanmbiguity of the takeoff clearance for
the other aircraft; 2) the lack of an acknow edgenent from
respondent's aircraft; and 3) respondent's failure to seek
further verification of the questioned clearance, we agree with
the | aw judge's conclusion that, under the circunstances of this
case, respondent's reliance on the captain's statenment was not
reasonable (Tr. 89-90) and his violations cannot be excused.® W
recogni ze that the | aw judge al so concl uded, sonmewhat
i nconsi stently, that respondent could "[count on] a certain
anount of reliance" on the captain's statement (Tr. 91) and cited
this as a factor in mtigation of sanction. Although the
Adm ni strator did not appeal fromthe reduction in sanction, we
do not agree that a pilot's reliance can be a mtigating factor
when it is not reasonable enough to rise to the |level of a

conpl et e def ense.

8 W also agree with the law judge that the deference by
respondent, a fornmer mlitary pilot, to the captain's higher rank
in the reserves (which respondent asserts influenced his decision
torely on the captain's statenent) is irrelevant to our
consi deration of this case.
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ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied;
2. The Admnistrator's order of suspension, as nodified by the
| aw judge's reduction of sanction, is affirnmed; and
3. The 40-day suspension of respondent's airline transport pil ot
certificate shall commence 30 days after the service of this

opi ni on and order.°®

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

® For the purpose of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR 861. 19(f).



